ity has resulted in a category of nonseizures that bears little resemblance to encounters initiated by police for purposes "wholly unrelated to a desire to prosecute for crime" 2 1 described inJustice Warren's opinion for the Court in Terry.
Courts have lost sight of Justice Warren's observation that "street encounters between citizens and police officers are ircredibly rich in diversity" 22 and concern themselves not with the purpose of the encounter, but only with the effect of the officers' actions on the reasonable person they have constructed. Courts have justified their expansion of the nonseizure category of police-citizen encounters by relying on the duty of every citizen to cooperate with police, even when the cooperation sought by the police is cooperation implicating the individual herself in criminal activity. 2 3 The artificiality results because the reasonable person standard masks a policy choice concerning the value. or appropriateness of police seeking cooperation from suspects. Utilizing the Mendenhall-Royer "free to leave" test, courts have greatly expanded the category of nonseizures by ignoring the fifth amendment implications of encounters involving an individual suspected of criminal activity.
Although the Mendenhall-Royer test has been criticized, 24 commentators are surprisingly hesitant to advocate its abandonment. Moreover, even those in favor of replacing the test resist doing so 21 Terry, 392 U.S. at 13. 22 Id. at 13; see also United States v. Berryman, 717 F.2d 651, rev'd, 717 F.2d 650 (1st Cir. 1983) (en banc). 23 The duty of every citizen to cooperate with police offices in the detection and prevention of crime has long been recognized. In Miranda v. Arizona, the Court noted that " [i] t is an act of responsible citizenship for individuals to give whatever information they may have in the aid of law enforcement." 384 U.S. 436, 477-78 (1966) . Similarly, in
Coolidge v. New Hampshire, 403 U.S. 443, 488 (1971) , the Court, in a plurality opinion, stated that "[ilt is no part of the policy of the fourth and fourteenth amendments to discourage citizens from aiding to the utmost of their ability in the apprehension of criminals."
Of course, it is part of the fifth amendment that such a duty does not include a responsibility to aid law enforcement by confessing to one's own criminal actions. Nevertheless, the duty of citizens to cooperate seems to have influenced recent decisions in which police officers seek the cooperation of individuals not to apprehend others, but to gain incriminating evidence against the individual himself. Moreover, the Court seems to have changed its view of the value of evidence gained from a suspect or an accused and has begun to place considerable value on such evidence. See Van Kessel, "The Suspect as a Source of Testimonial Evidence: A Comparison of the English and American Approaches," 38 H;,STINGs LJ. 1, 6 (1986).
with a per se rule based upon the purpose of the officer in initiating the encounter. 26 This Article proposes that the Mendenhall-Royer standard, as presently interpreted, should be discarded because it is unworkable and fails to strike the appropriate balance between the liberty interests of citizens and the interest of the state in combatting crime. The test is unworkable because the outcomes of cases turn on subtle factual distinctions unrelated to an individual's actual freedom to end an encounter with a police officer, making it difficult for police officers to apply the standard in the field and adjust their conduct accordingly. Moreover, the standard provides insufficient protection for an individual's rights by failing to consider the purpose of the encounter. The test should be replaced by a per se rule based on the purpose for which the officer initiates the encounter with the citizen. If a police officer initiates contact with an individual to investigate that individual for complicity in criminal activity, the officer should be required to demonstrate an objective basis-reasonable suspicionfor doing so. Such a standard is easily applied and strikes the proper balance between the protection required for citizens and the need to avoid burdening police unnecessarily. Although such a test is unlikely to be adopted by the present Supreme Court, it is a standard that state courts should consider in analyzing encounters between police and citizens of the state. This Article will first examine the two cases in which the present test was developed. 28 This examination will show that Justice Stewart developed the test with virtually no analysis of why it is the appropriate means to determine when a citizen has been seized by a police officer and that a majority of the Court later adopted the test with a similar lack of analysis. Moreover, the inconsistent results in these two cases illustrate the difficulty in applying the test. Next, the Article will examine the cases in which the Supreme Court has used the Mendenhall-Royer test. 29 These cases serve as further illustrations both of the difficulty in applying the test and of the lack of guidance 26 Note, "Reformulating Seizures," supra note 17, at 1502-03 (proposing a "multifactor analysis"); Becton, supra note 18, at 471-72 (proposing bright line rule for drug courier profile stops); Greenberg, supra note 17, at 76 (proposing prophylactic rule requiring warnings of right to refuse consent to search); Comment, "Fourth Amendment Airport Searches and Seizures: Where Will the Court Land?" 71 J. CRIM. L. & CRIMI-NOLOGY 499, 512 (1980)(proposing "hindsight" rule classifying as seizures encounters where incriminating evidence is found). the Supreme Court has provided. The Article then will explore the results of this lack of guidance by examining the confusion lower courts are experiencing in deciding cases using the Mendenhall-Royer standard.3 0 Some lower courts interpret the Supreme Court decisions to mean that in the absence of an explicit show of authority or threat of force, a reasonable person feels free to walk away from an encounter initiated by a police officer. Therefore, the person has not been seized, regardless of the officer's reasons for initiating the encounter. These courts narrowly apply the Mendenhall-Royer standard to create a broad category of police conduct which falls below the level of a seizure. Other courts are less willing to accept that a reasonable person would feel free to walk away from an encounter with a police officer that goes much beyond a simple request to talk. These courts find a seizure has occurred at varying points during police-citizen encounters. These different interpretations result in vastly different treatment of factually similar cases. Finally, the Article will examine possible alternatives to the Mendenhall-Royer test.
3 ' It will show that some of these alternatives have been rejected without careful consideration, by overstating the perceived drawbacks to such tests and placing unfounded confidence in the courts' ability to modify' the Mendenhall-Royer test to yield appropriate results. The Article concludes that a per se rule based on the purpose for which a police officer initiates the encounter, although rejected by courts and commentators, is necessary. Such a test provides the appropriate balance between the liberty interest of citizens and the crime fighting interest of the state and is justified by experience with the Mendenhall-Royer test. 
II. THE MENDENHALL-ROYER STANDARD
The present standard for determining whether a police-citizen encounter constitutes a seizure first appeared in the lead opinion in United States v. Mendenhall." 3 In Mendenhall, defendant Sylvia Mendenhall was observed by two Drug Enforcement Agency agents at the Detroit Metro Airport as she disembarked from an airplane arriving from Los Angeles. Because the agents believed Ms. Mendenhall's conduct to be characteristic of persons unlawfully carrying narcotics, 3 4 the agents approached her as she was walking through 30 See infra text accompanying notes 106-40. 31 See infra text accompanying notes 141-79. 32 See infra text accompanying notes 181-228. 33 446 U.S. 544 (1980) . 34 The agent testified that Ms. Mendenhall's behavior fit the "drug courier profile." Id. at 547 n.1. the concourse, identified themselves as federal agents, and asked to see her identification and airline ticket. Ms. Mendenhall produced a driver's license in the name of Sylvia Mendenhall and an airline ticket issued to "Annette Ford." Asked to explain the discrepancy, Mendenhall stated that she "just felt like using that name." 3 5 In response to a further question, Mendenhall stated she had been in California only two days. At that point, one of the agents specifically identified himself as a narcotics agent, and Mendenhall became "quite shaken [and] extremely nervous." 3 6 The agents returned Mendenhall's license and ticket and requested that she accompany them to the airport DEA office for further questioning. Without orally responding, Mendenhall followed the agents to the office. 37 Once there, Mendenhall agreed to a search of her person and her handbag, although she was informed that she had the right to decline. The subsequent search led to the discovery of heroin, and Mendenhall was arrested. 38 Justice Stewart's lead opinion in Mendenhall focused on whether Mendenhall had been "seized" when the agents approached her on the concourse and asked her questions. 39 If she had, the agents were required to provide an objective justification for their conduct. That is, they were required to show that they reasonably suspected Mendenhall of wrongdoing. 40 Conversely, if Mendenhall was not seized, no objective justification was required because without a seizure there was no "foundation whatever for invoking constitutional safeguards. '[t] here is nothing in the Constitution which prevents a policeman from addressing questions to anyone on the street,' " and that
In this case, the agents thought it relevant that (1) the respondent was arriving on a flight from Los Angeles, a city believed by the agents to be the place of origin for much of the heroin brought to Detroit; (2) the respondent was the last person to leave the plane, 'appeared to be very nervous,' and 'completely scanned the whole areas where [the agents] were standing'; (3) after leaving the plane the respondent proceeded past the baggage area without claiming any luggage; and (4) the respondent changed airlines for her flight out of Detroit. Id. at 547 n.l.
35 Id. at 548. In Sibron, a police officer approached the defendant in a restaurant, told him to come outside, and searched him when he did so. The Court explained that, in light of the subsequent search, it was not necessary to decide whether Sibron was seized inside the restaurant. The Court noted that the record was unclear with respect to what occurred in the restaurant, and was "totally barren of any indication whether Sibron accompanied [the officer] outside in submission to a show of force or authority which left him no choice, or whether he went voluntarily in a spirit of apparent cooperation with the officer's investigation." Id. at 63. Although the Sibron court explained that "this deficiency in the record is immaterial" in light of the subsequent illegal searchJustice Stewart felt that the quoted language demonstrated that "[p]lainly... there was no seizure until the police officer in some way demonstrably curtailed Sibron's liberty." Id. at 553. 45 Id. at 554. 46 The person has stopped to talk to a police officer and the officer will not let the person leave. Thus, "his freedom of movement is restrained. The factors to be considered in reaching this determination included the number of officers present, the display of a weapon, physical contact between the officer and citizen, and the officer's language and tone of voice. 50 On the facts of the case before the Court, Justice Stewart concluded that no seizure had occurred. Important in the Mendenhall decision were the facts that the events took place on a public concourse, the agents were not in uniform and did not display weapons, and the officers did not summon the defendant but rather approached the defendant and identified themselves as federal agents and requested, but did not demand, to see defendant's identification and airline ticket. 5 ' Justice Stewart made clear that "[t]he respondent was not seized simply by reason of the fact that the agents approached her, asked her if she would show them her ticket and identification, and posed to her a few questions."
52
With a questionable citation to the ALl MODEL CODE OF PRE-AR-RAIGNMENT PROCEDURES 53 , Justice Stewart stated that a law enforcement officer's questioning an individual is not enough to establish a seizure. 5 4 Justice Stewart concluded that "[imn short, nothing in the record suggests that the respondent had any objective reason to believe that she was not free to end the conversation in the concourse and proceed on her way ....
- 55 The fact that the officer had testified that Mendenhall was not free to walk away did not concern Justice Stewart. He made clear in a footnote that under this definition of seizure, the subjective intention of the officer or agent in detaining a suspect is irrelevant except insofar as that may be conveyed to the citizen. 56 Justice Stewart offered no explanation of why a focus on the belief of a reasonable person was more appropriate than an assessment of whether the suspect actually was free to leave. The latter assessment seemed mandated by the earlier definition of seizure quoted from Terry and could easily have been made in the 54 Aendenhall, 446 U.S. at 555. This citation by Justice Stewart is misleading because although the Model Code section he cited (Sec. 101.1(1)) permits officers to approach and request cooperation from citizens without effecting a seizure, it does not extend this authority to encounters with individuals suspected of criminal activity. In that case, the Code requires that warnings be given to the individual. Thus, Justice Stewart's citation to Sec. 101.1 (1) to support the authority of an officer to approach and question an individual suspected of a crime is simply wrong. He is not alone, however, in seeking support for police encounters with suspects in this section. case before the Court. 57 The remaining opinions in Mendenhall did not address the seizure issue in detail. In his concurrence, Justice Powell assumed that a seizure had taken place but thought reasonable suspicion existed tojustify it.58 He did not "necessarily disagree" with the standard set forth by Justice Stewart, but thought the question of whether Mendenhall reasonably could have thought she was free to "walk away" was extremely close. 59 In his dissenting opinion, Justice White likewise assumed a seizure had occurred, but he seemed to disagree with the standard suggested by Stewart, at least as it was being applied in the present case. 60 The presence of three separate analyses of the police-citizen encounter in Mendenhall understandably led to some uncertainty among lower courts as to what standard to use in determining if a seizure had occurred. 61 That uncertainty was removed, however, in Florida v. Royer. 6 2 In Royer, a four justice plurality, in an opinion authored by Justice White, adopted the "reasonable person-free to leave" test of Mendenhall to find that the defendant had been seized. 63 In addition, Justice Blackmun, although dissenting, expressly concurred in the plurality's adoption of the Mendenhall standard.6 4 Royer was an "airport 'stop for questioning' case similar in its general setting" to Mendenhall. 6 5 Royer was observed at Miami International Airport by two plainclothes detectives who believed Royer's conduct to be characteristic of persons unlawfully carrying narcotics. 66 On the concourse leading to the boarding area, the two 57 The officer had testified that Mendenhall was not free to leave. Id. at 575 n.12 (White, J., dissenting).
58 446 U.S. at 560 (Powell, J., concurring in part and concurring in judgment). 59 Id. at 560 n.l. 60 Id. at 569-71 (White, J., dissenting). See also Williamson, supra note 12, at 784 (it is unclear whetherJustice White's criticism ofJustice Stewart's opinion was "for purposes of demonstrating that the 'reasonable man' standard should not be controlling, or merely for purposes of demonstrating the analytical weakness of the Stewart opinion in Mendenhall.").
61 Becton, supra note 18, at 463 ("Immediately after Mendenhall and Reid confusion abounded among lower courts."); 62 460 U.S. 491 (1983). 63 Id. at 502 ("These circumstances surely amount to a show of official authority such that a 'reasonable person would have believed that he was not free to leave.' ")
64 Id. at 514. The three remaining dissenters, in an opinion written by Justice Rehnquist, who originally joined with Stewart in the lead opinion in Mendenhall setting forth the "reasonable person" standard, also seemed to agree that the Mendenhall standard was the correct one. Id. at 523 n.3.
65 Id. at 508 (Powell, J., concurring). 66 They believed his appearance, mannerisms, luggage, and actions fit the so-called drug courier profile. Id. at 493. In Royer's case: detectives approached Royer, identified themselves as police officers, and asked if Royer had a moment to speak with them. Royer said "yes." The officer requested, and Royer produced, his airline ticket bearing the name "Holt" and a driver's license in the name of Royer. When asked about the discrepancy, Royer explained that a friend had made the reservation in the name of "Holt." According to the officers, Royer became noticeably more nervous during this conversation. The officers informed Royer that they were narcotics investigators and that they had reason to suspect him of transporting narcotics.
67
Without returning his ticket (a fact which turned out to be crucial), 68 the officers asked Royer to accompany them to the adjacent concourse approximately 40 feet away. Without responding, Royer went with the officers to a room located in the flight attendants' lounge which contained a small desk and two chairs. Royer's luggage was retrieved from the airline without his consent and brought to the room. In response to a request for consent to search the luggage, Royer produced a key to one suitcase and permitted the officers to pry open the other one. Marijuana was found, and Royer was arrested. Approximately fifteen minutes had elapsed from the time the detectives initially approached Royer until his arrest. 69 In a plurality opinion joined by three other justices, Justice White held the searches of the luggage unlawful because at the time of the search Royer, "as a practical matter," was under arrest, 70 and probable cause did not exist to justify such an arrest. 7 1 Preliminary to this holding, the plurality rejected as untenable the state's argument that the entire transaction was consensual, finding that at an early point in the encounter the officers had seized Royer.
72
Although conceding that asking for and examining Royer's ticket was permissible, the plurality explained:
[W]hen the officers identified themselves as narcotics agents, told the detectives attention was attracted by the following facts which were considered to be within the profile: (a) Royer was carrying American Tourister luggage, which appeared to be heavy, (b) he was young, apparently between 25-35, (c) he was casually dressed, (d) he appeared pale and nervous, looking around at other people, (e) he paid for his ticket in cash with a large number of bills, and (f) rather than completing the airline identification tag to be attached to checked baggage, which had space for a name, address, and telephone number, he wrote only a name and the destination. Royer that he was suspected of transporting narcotics, and asked him to accompany them to the police room, while retaining his ticket and driver's license and without indicating in any way that he was free to depart, Royer was effectively seized for purposes of the Fourth Amendment.
73
The Court decided this because "[tihese circumstances surely amount to a show of official authority such that a 'reasonable person would have believed that he was not free to leave.' "74 Why these circumstances "surely" amounted to a show of authority such that a reasonable person would not feel free to leave while the similar circumstances in Mendenhall did not is not at all clear. The only difference in this litany of factors is the retention of the license and ticket. 75 Apparently Justice White felt comfortable having important fourth amendment rights turn on what would seem a minor fact because "[a]s a practical matter, Royer could not leave the airport without them." ' 76 Of course, Mendenhall, as a practical matter, also could not have left the airport, because a) she didn't believe she was free to leave and b) the officer would not have permitted her to leave. The Court's struggle to reconcile the seizure determination and the split of the Justices as to the correct characterization of these encounters demonstrates the difficulty of accurately characterizing police-citizen encounters under the Mendenhall-Royer test.
Perhaps because Royer ultimately prevailed in the case, absent from Justice White's opinion was his earlier apparent discomfort with the "free to leave" standard. Also absent-again perhaps because the seizure issue was not crucial to the outcome of the case 7 7 -was any analysis of why the "free to leave" test was the appropriate one to answer the question of whether "the officer, by means of physical force or show of authority, [had] in some way restrained the liberty of a citizen .
*T"78 The Supreme Court has never explained its use of the test to answer that question. 79 explanation is called for, however, because in fact the 'free to leave' test does not accurately measure whether a citizen's liberty has been in some way restrained. As mentioned earlier, it is generally recognized that most citizens do not feel free to walk away from a police officer who approaches to ask them questions. 8 0 Thus, in a literal sense, the citizen's liberty "has in some way been restrained." 8 ' Moreover, in many cases the citizen's liberty has been restrained in a very real sense because, in fact, the officer does not intend to let the citizen continue on their way if they assert their right to do so.
2
Thus, the Mendenhall-Royer test is underinclusive to the extent it does not include these classes of cases within the definition of seizure. Moreover, it is clear that the Mendenhall-Royer test is not intended to characterize every encounter in which either of these situations exist as a seizure. The encounter in Mendenhall itself was found not to be a seizure by the author of the standard although it clearly falls into the category where most commentators agree that an average citizen would not feel free to end the encounter. Moreover, Justice Stewart expressly stated in Mendenhall that the subjective intention of the officer to detain the suspect is irrelevant, thus excluding from the category of seizure at least some cases where in fact the citizen is not free to leave. The underinclusiveness of the Mendenhall-Royer standard has not led commentators to call for discarding the test. In large part, this seems to be based on a perception that other alternatives are unworkable and the Mendenhall-Royer test can be interpreted in such a way as to strike the appropriate balance between the law enforcement needs of the state and the liberty right of citizens. 8 5 However, as explained below, often the perceived drawbacks to alternative tests are overstated and the weaknesses of the present test are ignored. Thus, there exists an inflated view of the superiority of the 80 See supra note 12 and accompanying text. 81 Williamson, supra note 12, at 790 ("If an individual subjectively believes that he or she has been deprived of his or her freedom of movement under the guise of official authority and submits, the deprivation is complete.").
82 See supra note 16 and accompanying text. 83 As explained above, most commentators believe citizens never feel free to leave when approached and questioned by a police officer. Moreover, the similarity of Mendenhall to Royer where an arrest was found, indicates it is unlikely that Sylvia Mendenhall realistically felt free to leave.
84 Only some cases of this type are excluded because if the officer communicates his intentions to the suspect, a seizure has occurred under the Mendenhall-Royer standard.
85 See Dix, supra note 6, at 867, 870 ("The Mendenhall-Royer standard might well be the only appropriate and feasible one"; "the standard might, however, be applied as a matter of state law in a manner different than was suggested in Delgado."); Williamson, supra note 12, at 787-90; Note, supra note 6, at 229-31.
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Mendenhall-Royer test. Moreover, courts apply the test in a fashion that creates an overly broad "nonseizure" category of police-citizen encounters, thus failing to adequately protect the liberty interests of citizens.
III. APPLICATION OF THE MENDENHALL-ROYER TEST
A. SUPREME COURT DECISIONS
The divergent results, despite similar facts, of the two Supreme Court cases that formulated the Mendenhall-Royer test are indicative of the difficulty in applying the test. The only factual difference between the two cases at the point the plurality found Royer was seized was the retention of Royer's airline ticket and identification. Yet the results are vastly different. Justice Stewart did not even find that Mendenhall had been seized during her ordeal, while the plurality found that Royer was not only seized, but also arrested. 6 Moreover, in finding a seizure of Royer, the plurality pointed to facts that also were present in Mendenhall. 8 7 The Court's cases following Mendenhall and Royer provide no further elucidation. In Reid v. Georgia, 88 again on facts "remarkably similar" 8 9 to Mendenhall, the 86 Although at the point in the encounter that the plurality found Royer was "for all practical purposes under arrest" there were additional factual differences-Royer was taken to a room described as a closet as opposed to the larger room in Mendenhall and Royer's luggage had been retrieved without his consent-it is unlikely these facts would have been sufficient to escalate the encounter into an arrest if the plurality had characterized the encounter at that point, like Mendenhall's, as consensual. Conversely, if Mendenhall's early contact with the police was characterized a seizure, her detention, even in a large room, would have likely amounted to an arrest. Thus, the different treatment of the cases resulted from the differing characterization of the early encounter, which apparently was based on the single factual difference mentioned above-the retention of Royer's identification and airline ticket.
The divergent results demonstrate a collateral effect of expanding the "nonseizure" category through the application of the Mendenhall-Royer test. The middle category in the analysis, brief "seizures" that must be supported by reasonable suspicion, in some respects seems to be disappearing. This is because the level of intrusiveness required before a seizure is found is so high, that it is very similar to conduct that requires a finding of an arrest. See United States v. Ceballos, 812 F.2d 42 (2d Cir. 1987)(lower court found entire encounter non-seizure until point of arrest; appellate court finds seizure at earlier point); State v. Jones, 495 So. 2d 334 (La. Ct. App. 1986)(lower court found co-defendant was arrested; appellate court finds no seizure under Mendenhall); State v. Ferola, 518 A.2d 1339 (R.I. 1986)(applying "free to leave" test to determine whether suspect arrested).
87 The plurality emphasized that the officers identified themselves as narcotics agents, informed the suspect of their suspicions, asked him to accompany them to the police room, and failed to inform him that he was free to depart, all facts that were also present in Mendenhall. Court avoided the seizure issue and remanded to the state appellate court. 90 In a later case, Florida v. Rodriguez, 9 ' the Court only partially addressed the seizure issue.
In Rodriguez, a Dade County Public Safety Department officer assigned to the airport unit noticed Rodriguez at the National Airlines ticket counter in the Miami airport. Suspicious of the "unusual manner" in which Rodriguez and two companions left the counter, the officer and his fellow officer followed the trio. While riding an escalator in the airport concourse, Rodriguez' companions made eye contact with the police officers twice and spoke to each other in low voices. As they exited the escalator, one of the companions twice exhorted Rodriguez to "get out of here." At that point, Rodriguez caught sight of the detectives and unsuccessfully attempted to leave. 9 2 "His legs were pumping up and down very fast and not covering much ground, but his legs were as if the person were running in place." 93 Rodriguez then confronted the officer and uttered a vulgar exclamation. In the face of this conduct, the officer "showed his badge and asked [Rodriguez] if they might talk. [Rodriguez] agreed, and [the officer] suggested that they move approximately fifteen feet to where [his companions] were standing with [the other officer] . . ,,94 In the discussion that followed, Rodriguez, prompted by one of his companions, provided a key to a suit 89 Id. at 443 (Powell, J. concurring). 90 In Reid, the defendant and a companion were approached outside the Atlanta airport terminal by a DEA agent who suspected them of carrying narcotics. The agent identified himself as a federal narcotics agent and asked Reid and his companion to show him their airline tickets and identification, which they did. The agent asked if they would agree to return to the terminal and consent to a search of their persons and their bags. The agent testified that the pair agreed. As the suspects and the agent entered the terminal, the defendant began to run. Before he was apprehended, he abandoned his shoulder bag. The bag was recovered and found to contain cocaine. Id. at 439. Reid was arrested. The Georgia Court of Appeals reversed the trial court's suppression of the cocaine, holding that the stop of the defendant was permissible under Terry because defendant's fit with the drug courier profile provided the necessary reasonable suspicion. Id. at 440-41. The Supreme Court, in a per curiam opinion, vacated the state court's judgment finding as a matter of law that the agent did not have reasonable suspicion to justify a seizure when the agent "stopped" the defendant. Id. at 441. Although quoting the declaration in Terry that not all intercourse between policemen and citizens constitute seizures, the Court did not mention the Mendenhall decision and did not decide whether the "stop" constituted a seizure requiring reasonable suspicion. Id. A concurring opinion emphasized that that issue was open for the state court to decide on remand. Id. at 443 (Powell, J., concurring). Taking the hint, the Georgia court found no seizure and upheld the conviction. State v. Reid, 247 Ga. 445, 276 S.E. 2d 617, cert. denied, 454 U.S. 883 (1981) .
91 469 U.S. 1 (1984).
92 Id. at 3-4.
93 Id. at 4.
94 Id.
452
[Vol. 79 bag, which was searched. Cocaine was found and all three individuals were arrested. Addressing the legality of the officer's actions, the Court first cited Mendenhall and Royer to support the conclusion that "the initial contact between the officers and respondent, where they simply asked if he would step aside and talk with them, was clearly the sort of consensual encounter that implicates no Fourth Amendment interest." 9 5 The Court reached this conclusion with no analysis of the factors deemed significant in Mendenhall and Royer. Particularly in the face of an attempt to flee and a vulgar exclamation by Rodriguez, one wonders what tone of voice the officer used in asking if he and the suspect "might talk." However, the Court went on immediately to state that Assuming, without deciding, that after respondent agreed to talk with the police, moved over to where his cohorts and the other detective were standing, and ultimately granted permission to search his baggage, there was a 'seizure' for purposes of the Fourth Amendment, we hold that any such seizure was justified by "articulable suspicion." 9 6 But it is not apparent why, if the initial contact was "clearly" not a seizure, the conversation that followed could possibly constitute a seizure. Perhaps it was because the officer was still holding the identification and tickets when Rodriguez gave him consent to the search.
In any event, Rodriguez does not provide significant clarification of the Mendenhall-Royer test. In two sentences, the Court found an initial contact "clearly" was not a seizure, but the conversation which immediately followed was assumed to be a seizure. If it is possible for the Court to provide guidance to lower courts attempting to reach consistent results under Mendenhall-Royer, Rodriguez certainly does not provide it.
The only other post-Mendenhall-Royer Supreme Court decision dealing directly with the issue of when a seizure occurs similarly does not offer much guidance. I.N.S. v. Delgado 9 7 involved a challenge to immigration officers' practice of conducting "surveys" of factories in search of illegal aliens. During the surveys, several agents were positioned near the exits while other agents dispersed through the factory to question various employees. The agents displayed badges, carried walkie-talkies, and were armed but never drew their weapons. During the survey, employees continued working and were free to move within the factory. Agents approached employees, asked them between one and three questions relating to citizenship, and in some cases requested immigration papers. In a civil suit challenging the constitutionality of this practice, the Ninth Circuit applied Mendenhall to conclude that during the surveys, which lasted from one to two hours, the entire workforce had been seized because the stationing of agents at the exits meant that "a reasonable worker 'would have believed he was not free to leave.' -98
The Supreme Court reversed. Addressing the seizure issue, the Court first reiterated what had been said in Teny that "not all personal intercourse between policemen and citizens involves 'seizures' of persons" and reaffirmed that the proper test was whether "a reasonable person would have believed that he was not free to leave." 99 Pointing to Royer as "plainly impl[ying] that interrogation relating to one's identity or a request for identification by the police does not, by itself, constitute a Fourth Amendment seizure," 10 0 the Court found no seizure had occurred when the surveys were conducted. To justice Rehnquist, the stationing of agents at the exits should not have resulted in any reasonable apprehension that individuals attempting to leave would be seized or detained in any meaningful way. 10 1 It was obvious to Justice Rehnquist that the "purpose of the agents' presence at the factory doors was to insure that all persons in the factories were questioned."' 1 2 In Justice Rehnquist's view, this did not give the workers reason to believe that they would be detained if they gave truthful answers to questions put to them or simply refused to answer. Moreover, the individual questioning of employees did not constitute a seizure because there could not be a reasonable fear that the employees were not free to continue working or move about the factory. This was despite the fact that indi-viduals attempting to flee or evade the agents eventually were detained. 103 Concurring in the result, Justice Powell again characterized the seizure issue as a "close one" because it turned on a "difficult characterization of fact and law: whether a reasonable person in respondent's position would have believed he was free to refuse to answer the questions put to him by INS officers and leave the factory." 1 0 4
In Justice Powell's view, the issue did not have to be decided because any seizure was of such a character that it was justified as part of the government's special interest in controlling illegal immigration. As one commentator has stated:
Taken at face value, the Court's discussion in Delgado presents a confusing and uncertain application of the objective standard to which a majority of the Justices seem committed. The discussion suggests that a reasonable person would consider himself able in effect to ignore the questions of an officer stationed at the door and would feel free to leave the location. Insofar as this reflects the standard of objective reasonableness adopted by the Supreme Court, the Court seems to have lost contact with reality. If nonarrest detention law is developed on the basis of the Delgado approach, it will leave totally unregulated a large number of situations in which law enforcement activity actually and significantly intrudes upon the liberty interests of citizens. 10 5
B. LOWER COURT DECISIONS
It seems clear that lower courts have taken Delgado at face value. They are engaged in defining the parameters of an artificial reasonable person that has little contact with reality. As Professor Dix predicts, the result is to leave a large number of police-citizen encounters totally unregulated. Moreover, the line between regulated and unregulated police activity is an uncertain one. Because the reasonable person standard is an artificial one and not truly based on whether a citizen feels free to leave, the cases lack consistency 103 Id. at 220. 104 Id. at 221 (Powell, J., concurring). 105 Dix, supra note 6, at 869. Professor Dix goes on to explain: Alternatively, Delgado can be read as recognizing that a reasonable person would perceive that he was required to stop and listen to an officer's queries, but not to respond. Such a situation, the opinion further suggests, might not be a "meaningful" interference with liberty and thus might not be subject to fourth amendment 9crutiny. If this is an accurate reading, the opinion modifies the reasonable expectation test by requiring that the perceived lack of freedom to leave be "meaningful," and. by concluding that a detention for purposes of brief questioning is not a "meaningful" interference with the detainee's liberty. This approach either abandons or distorts the reasonable expectation standard. Id.
ED WIN J. BUTTERFOSS
[Vol. 79 and predictability. Instead, slight factual variations often determine important fourth amendment rights.
Many of the cases applying the Mendenhall-Royer standard involve encounters with air travelers suspected of transporting narcotics. These cases are virtually uniform in holding that a police officer does not seize an individual merely by approaching him or her, asking if he or she would mind answering a few questions, and requesting the individual's identification and airline ticket.' 0 6 This is probably because it is relatively easy to approach an individual in an airport without restricting that individual's movement and to gain his or her attention politely and ask the initial questions required to characterize the encounter as consensual. 1 0 7 In airports people watch television, sit in bars and snack bars, wait for taxis and luggage, and generally engage in activities that make it easy to approach them without "stopping" them.1 0 8 Thus, in airport cases the focus of the seizure determination is on police conduct following the initial "approach."' ' 0 9 109 Street encounters are not so easily accomplished. The officer may be in a squad car while the suspect is walking, riding a bicycle, or also in a car. The officer may not be able to easily "cross paths" with the citizen in order to get her attention politely and to request cooperation without at least momentarily stopping the individual. Courts have struggled with what actions a police officer may take to gain the individual's attention and accomplish the "approach" without implicating the fourth amendment. For example, one court has found that the fourth amendment is not implicated when an officer calls to a citizen, "Police. Wait a second. We want to talk to you," Richardson v. United States, 520 A. The facts of the airport narcotics cases are remarkably similar. In each case, federal agents develop "suspicion" of a passenger arriving on flights from "source cities." The agents follow the individual for a short time and, before the suspect leaves the airport or when he or she is just outside the airport, approach the suspect, identify themselves, and ask if the suspect will agree to talk to the )(officer testified that he approached defendant to warn him that he faced a large parking lot charge when he exited). However, when an officer parked his squad car behind a car parked in a lot with the driver apparently sleeping or unconscious, tapped on the window with a flashlight, and asked for an explanation of the individual's presence and for identification, a seizure did not occur. Purce v. United States, 482 A.2d 772 (D.C. 1984). Similarly, when an officer followed a car and parked behind it when it stopped to pick up a passenger, approached the car, and requested identification, the encounter was described as "an innocuous police-citizen encounter not implicating the fourth amendment." State v. Harlan, 301 N.W.2d 717, 720 (Iowa 1981).
Obviously, it is difficult for a police officer to be guided by these cases; all four were very similar factually but the results differ. Certainly it seems an officer seeking to avoid a seizure should not activate the lights of the squad car. Presumably this is a "show of authority" indicating the citizen is not free to leave. Moreover, even an "innocuous" purpose for the approach will not guarantee a nonseizure determination. One court has found officers approaching a car for reasons other than criminal investigation to have effected a seizure of the occupants of the car. United agents. If, as almost invariably happens, the suspect agrees, the agents request the suspect's identification and airline ticket. The agents generally return the ticket and identification" 0 and request either that the suspect accompany them to an office for further questioning or that the suspect consent to a search of his or her luggage. If the individual consents and drugs are found, the suspect is arrested.
Given the almost uniform facts of these cases, one would expect uniform treatment by the courts. However, even when the final results are the same and the search is found lawful, the ultimate outcome often results from different analyses. Some courts find no seizure occurred and deem the entire transaction consensual and lawful. " ' I A significant number of courts, however, find the encounter constitutes a seizure at some point.
1 2 Often these courts uphold the search nevertheless because the seizure is justified by the required level of suspicion." 1 3 In still other cases, courts find sufficient justification for the seizure lacking and suppress the evidence. 114
Almost all courts accept the proposition that the agents in these cases, by merely approaching the individual, requesting to speak with them, and asking for identification, have not "seized" the individual. Although virtually all courts apply the Mendenhall-Royer test, judicial response to the agents' conduct beyond that point is less 110 This is true at least since Royer in which the Court emphasized the agents' retention of the ticket as crucial to its finding of a seizure. See United States v. Robinson, 690 F.2d 869 (11 th Cir. 1982)(agent Markonni testified that returning ticket was part of his "property procedure" for airport encounters).
I consistent. Courts have adopted "watershed points," 1 5 at which the encounter becomes a seizure, that vary from retaining the individual's ticket and identification, 1 6 informing the individual of the officer's suspicions," t 7 directing a question to the individual designed to confirm or dispel suspicion, 1 8 requesting the individual to accompany officers to another location," t 9 requesting permission to search, 12 0 and threatening to seek a warrant to search. 12 1 Courts deem these "points" crucial because, in their view, at this point the character of the encounter changes to such a degree that a reasonable person would no longer feel free to walk away.
Beyond the concern that different courts are using different "watershed points," there also exists a concern that these watershed points are merely technical constructs bearing little relation to whether the character of the encounter has in fact changed in any significant way so that the citizen feels differently about his or her options to walk away. If courts are attempting to make a realistic appraisal of whether the citizen reasonably feels free to walk away, the encounter should be deemed a seizure at an earlier point. 12 2 If that is not their purpose, it must be frustrating to police officers who perceive little difference in their conduct on either side of the "watershed point." Whatever the courts' reasons, the end result is varied treatment of nearly identical situations.
Most courts treat the encounter as a seizure if the agent retains the ticket and identification for even a short period of time beyond that necessary to ascertain the information contained in them. 123 This apparently is a response to the fact that the primary distinction between Mendenhall, in which Justice Stewart found no seizure, and Royer, in which the Court found a "de facto" arrest, was the officer's retention of Royer's ticket and identification. Lower courts have not failed to notice this point and, understandably, have elevated the factor to crucial importance. Courts are not as certain, however, as to what conduct will constitute a seizure if the ticket is returned.
Several courts have found seizures when police officers inform the individual that the police suspect them of carrying narcotics and request consent to search the suspect's luggage. 1 24 These courts seem unwilling to extend the fiction that a reasonable person feels free to leave when approached by a police officer beyond the point where what was already implicit is made explicit-that the individual is suspected of criminal activity. This is a logical extension of the notion that the "nonseizure" category of police-citizen encounters is made up of "innocuous" police-citizen exchanges. It recognizes the reality that encounters in which the officer suspects the individual of criminal activity and is seeking incriminating information are entirely different from encounters "wholly unrelated to the crime fighting function" referred to in Terry. Although these courts are willing to accept the characterization of these encounters as "innocuous" nonseizures when the officer is. polite and does not overtly indicate suspicion, they refuse to stretch that characterization to include encounters where the officer makes known his or her suspicions. Although admirable in the protection they provide to citizens by finding a seizure early in the encounter, in reality it is questionable whether the character of these encounters has changed so significantly at this point that it should suddenly be scrutinized under the fourth amendment. 25 For instance, in United States v. Borys,' 26 the defendant was approached and questioned "sporadically" for fortyfive minutes as he moved through the concourse. 12 7 Moreover, he was overtly followed between the instances of questioning. The court, although admitting that the suspect may not have felt free to leave, found no seizure because a reasonable person would have felt free to leave.' 28 However, the court did find a seizure when the agents explained to defendant that he was a suspect and requested permission to search his bag. 129 Surely it was obvious to the defendant-and any reasonable person-that the police suspected him of criminal activity long before this. The court's test is unrealistic if the question is when did the suspect realize this was not an "innocuous" encounter. However, at least the court refused to continue to wear blinders when the police made it explicit that the encounter was for criminal investigation of the defendant. Other courts are unwilling to find a seizure even when this is true.
13 0
In truth, courts refusing to find a seizure at the point when po- lice inform the individual of their suspicions seem more consistent with Justice Stewart's opinion in Mendenhall. In Mendenhall, the fact that the agents' suspicions were revealed to the defendant and permission requested to search did not move Justice Stewart to find a seizure.' 3 1 The apparently inconsistent results seem to result from a different focus by the lower courts. Justice Stewart's concern in Mendenhall was whether the police were impolite or overbearing such that a message was conveyed that the individual was not free to leave. 13 2 Other courts seem more (or at least also) concerned that the encounter retain a character of a casual, innocent encounter.
3
Such a focus can lead to seizure determination very early in the encounter. In United States v. Gallego-Zapata,' 3 4 the government conceded that a seizure occurred when DEA agents identified themselves, requested to talk to the defendants, and asked from where they were arriving. The court agreed stating that "[alt that point a reasonable person would not have felt free to walk away. Clearly the agents' questions were in the manner of an investigation-an attempt to verify or dispel their suspicions. This went well beyond a casual encounter with a law enforcement officer in a public place."1 3 5
Similarly, in Daniels v. State, 1 36 the court found no seizure on the initial approach by the agents. However, when the officer asked for identification, informed the suspect that they were narcotics officers, and requested consent to search, a seizure occurred. 13 7 The court pointed out that "Justice Brennan would also agree: It is simply wrong to suggest a traveler feels free to walk away when approached by individuals who have identified themselves as police officers and asked for, and received, his airline ticket and driver's license."' 3 8
Other courts similarly seem to accept the Mendenhall-Royer test but apply it more strictly than Mendenhall suggests it should be. They have found as little as a request for identification and a request for the individual to accompany the agents to another office to be a seizure. 1 Despite this apparent reluctance to apply Mendenhall-Royer with its full force, there has been little indication that courts may be willing to reject the test itself. Perhaps this is because the courts feel comfortable with the results of applying the "modified" MendenhallRoyer test. They may also be uncertain about the feasibility of other tests. Of course, lower federal courts are not free to reject the Mendenhall-Royer test. However, even commentators have been surprisingly content with the test. 140 As discussed below, this is in part due to a failure to fairly analyze possible alternatives and a belief that Mendenhall-Royer can be modified to provide appropriate results.
IV. ALTERNATIVES TO THE MENDENHALL-ROYER TEST
Most commentators recognize that the Mendenhall-Royer test as applied does not distinguish accurately between cases in which an average citizen would and would not feel free to end an encounter with a police officer. It is not accurate because in virtually every police-citizen encounter the average citizen does not feel free to walk away.1 4 ' Thus, if the Mendenhall-Royer test was applied consistent with reality, all police-citizen encounters would be seizures. 142 The Mendenhall-Royer test instead classifies some police-citizen encounters as nonseizures based on whether a reasonable person supra note 6, at 861 (suggesting a stricter application of Mendenhall as a possibility under state law).
140 See Dix, supra note 6, at 867 ("Mendenhall-Royer standard might well be the only appropriate and feasible one"); LaFave, "Fourth Amendment Vagaries," supra note 12, at 1184-86; Note, "Reexamining Fourth Amendment Seizures: A New Starting Point," 9 HOFSTRA L. REv., 211, 229-31 (1980 would have felt free to walk away, ignoring the subjective impressions of the citizen.
The Mendenhall-Royer test also ignores the subjective intent of the officer involved even when that intent is to detain the individual. Justice Stewart made clear in his opinion in Mendenhall that the officer's subjective intention to detain the suspect is irrelevant, unless it is conveyed to the suspect. 14 3 Although it is understandable why a suspect's subjective belief cannot decide the issue of seizure, 144 it is not apparent why the officer's subjective intention should be dismissed as irrelevant. The result in many cases is a characterization of police-citizen encounters that is pure fiction. The citizen does not feel free to leave,' 4 5 nor will the officer permit it, yet the encounter is a "nonseizure" under the Mendenhall-Royer test. Such a characterization has been described as perhaps "the greatest legal fiction of the late 20th century." 146 Nevertheless, courts persist in having important fourth amendment rights of citizens turn on such a fiction. 1 47 An obvious way to avoid this fiction is to consider the subjective intent of the police officer. This would remove at least the "total fiction" cases-those where the citizen does not feel free to leave and, in fact, is not free to leave because the officer would detain her-from the nonseizure category. Because the actual intent of the officer was to detain the individual, a seizure would be found. Of course, under this test, even cases where the individual did feel free to leave, but the officer's intent was to detain, would be seizures. Once the confrontation was forced by the officers, it is fanciful to suppose that the defendant was free to walk away. The officers admitted in their testimony that if the defendant had attempted to leave he would have been stopped by force. If both officers and the defendant knew that the defendant would be physically restrained if he had tried to walk away, it is legalistic, but not realistic, to pretend that an ordinary citizen would be aware of or believe in, much less rely upon, the majority's shibboleth, viz., "the mere fact that the police approach a citizen and address him does not compel that citizen to respond to the inquiries or comply with their request; legally, nothing prevents his choosing not to answer and walking away. [Vol. 79
For that reason, some may view the test as overinclusive; that is, if a person does feel free to leave (even mistakenly) there has been no seizure. However, few cases of that sort are likely to occur when the officer intends to detain.
Professor LaFave voices additional objections to the use of the officer's actual intent. He states that considering the officer's intentions is "not a useful approach." 14 8 He believes it is unrealistic because in most instances the officer will not think ahead to the possibility of the citizen attempting to leave. 14 9 Moreover, according to LaFave, an advance decision by the officer as to whether he or she has sufficient suspicion to detain the suspect if the suspect attempts to leave is irrelevant because evasive action by the suspect may increase the level of suspicion and justify the detention. 150 Finally, Professor LaFave fears that considering the intentions of police officers will simply mean that the cases will "be decided by swearing contests in which officers would regularly maintain their lack of intention to assert power over a suspect save when the circumstances would make such a claim absurd."' 5 ' Although in some cases it will be diffcult to ascertain whether the officer intended to detain the suspect, it does not necessarily follow that the officer's subjective intentions are irrelevant. Proof that the officer intended to detain is proof that the citizen was, in fact, seized, and should be at least one method of demonstrating a seizure. Although it may be true in most instances that the officers will not consider the possibility that the suspect may attempt to leave, in some cases the officer will admit that he or she would have detained the individual, and in other cases it will be clear that if the officer had been forced to make the decision, he or she would have detained the suspect. In these instances, a seizure should be found.
The officer's subjective intention also is not rendered irrelevant by the fact that a suspect's attempt to leave can significantly change the situation. An encounter is classified as a nonseizure because, at 148 LaFave, "Seizure Typology," supra note 141, at 422. Professor LaFave also rejects a test based on the subjective intentions of the suspect and a test based on consent. Interestingly, Professor LaFave rejects the latter because "[tit is nothing more than a fiction to say that all of these suspects have assented to the confrontation." W. LAFAvE, SEARCH AND SEIZURE, supra, note 12, at 408. Yet Professor LaFave does not completely eliminate consent as a consideration. He points out that in some cases "it will be clear that the suspect did consent to the encounter, thus obviating any need to inquire further into the seizure issue." Id. A similar approach could be taken with regard to the officer's subjective intentions. See infra notes 151-54 and accompanying text. 149 LaFave, "Seizure Typology," supra note 141, at 422. 150 Id. at 423.
151 Id.
least theoretically, a citizen should feel free to leave or decline to cooperate without suffering any consequences. It certainly seems useful to inquire as to the officer's intention in such a case; police officers should know how they would react to a legitimate exercise of rights by a citizen. 15 2 Moreover, it seems unlikely that an officer would approach a suspect and then allow the suspect, now alerted to the officer's suspicion, simply to walk away. Finally, there are two responses to the concern that officers would simply testify that their intention was not to detain the individual regardless of what they truly intended that merit discussion. First, it seems poor fourth amendment jurisprudence to let the possibility of perjury by law enforcement personnel dissuade a court from utilizing, even as an alternative, an appropriate test. 15 3 Second, it is not at all clear that the Mendenhall-Royer test eliminates the possibility of manipulation of results by the testimony of police officers. If a subtle distinction is drawn between permissible and impermissible exploitation of the inherent coercion of a police officer's authority based on factors such as tone of voice, use of force, and length of control over identification, it seems likely that the result will be swearing contests in which officers regularly maintain that their conduct, tone of voice, and statements to the suspect were pleasant and polite, suggesting nothing remotely close to a show of authority, while the suspect's recollection of the transaction will be just the opposite.
154
152 In Goodman v. State, 180 Ga. App. 347, 349 S.E.2d 216 (1986), when a suspect asked Agent Markonni, perhaps the most experienced agent in airport stops, what would happen if the suspect refused consent, Markonni replied that he "did not want to discuss that" and would like the suspect to make the decision. The court found no seizure occurred under these circumstances. One wonders how a citizen is supposed to know whether or not he or she is free to refuse consent and walk away if the officer is not certain or at least is unwilling to reveal his intentions. Professor LaFave suggests that rather than abandoning the Mendenhall-Royer test, the standard simply should not be given a literal reading. He proposes:
[W]hat is needed is an interpretation of the Mendenhall-Royer test which is grounded in the proposition that police, without having later to justify their conduct by articulating a certain degree of suspicion, should be allowed "to seek cooperation, even where this may involve inconvenience or embarrassment for the citizen, and even though many citizens will defer to this authority of the police because they believe--in some vague way-that they should." 1 5 5 Professor LaFave then provides the required interpretation. Under his interpretation, the seizure question turns on whether the officer adds to the inherent pressures that compel individuals to cooperate with police officers "by engaging in conduct significantly beyond that accepted in social intercourse." 15 6 Under this standard, "[t]he critical factor is whether the [police officer], even if making inquiries a private citizen would not, 157 has otherwise conducted himself in a manner which would be perceived as a nonoffensive contact if it occurred between two ordinary citizens."' 158 Although, as Professor LaFave asserts, this approach may be more compatible with the various views expressed in Royer and comes closer to explaining the results in the cases than the reason- . 1986 )(noting that witnesses for state and for defense testified in directly contradictory fashion; lower court found both worthy of belief); Daniels v. State, 718 S.W.2d 702, 704 n.1 (Tex. Crim. App. 1986)(noting that defendant testified that officer did not approach and request consent to search, but blocked his path, slammed him against lockers, and started searching).
W. LAFAVE, SEARCH AND SEIZURE, supra note 12, at 411 (quoting MODEL CODE OF PRE-ARRAIGNMENT PROCEDURE 258 (1975)).
156 Id. at 412. 157 This is necessary to Professor LaFave's test if he is to avoid the same pitfall as the Mendenhall-Royer test, that is, literal application resulting in every encounter being found to be a seizure. This is so because one of the first questions asked is for identification, something a private citizen would not ask. Of course, the disadvantage of this qualification to the test is that it reintroduces artificiality and is likely to result in decisions as inconsistent as those under Mendenhall-Royer. 158 Id. Professor LaFave explains that: Under this approach, an officer has not made a seizure if, for example, he interrogated "in a conversational tone," "did not order the defendant" to do something or "demand that he" do it, did not ask questions that were "overbearing or harassing in nature," and did not "make any threats or draw a weapon." Id. at 412-13. ing typically offered,' 59 it is less clear that it "strikes an appropriate balance in marking the reach of Fourth Amendment protections"' 160 or is even a workable standard. The approach expands the proposition that "the moral and instinctive pressures [on citizens] to cooperate [with police officers] are in general sound and may be relied on by the police"' 6 1 to include encounters between police and suspects in which the cooperation sought by the police is the incrimination of the citizen herself. The validity and desirability of such an expansion is questionable.' 62 Expanding the proposition that police officers should be permitted to rely on the "moral and instinctive pressures to cooperate" to include situations in which the officers are seeking self-incriminating cooperation fails to give adequate weight to the fifth amendment implications of police-suspect encounters. The police have no authority to gather evidence through a frisk or search, because reasonable suspicion does not exist in many of these encounters. Instead, the officers' aim is to have the suspect incriminate herself "voluntarily" by confessing, providing an explanation that heightens the level of suspicion, or consenting to a search. Under present fifth amendment principles, obtaining evidence in this manner does not violate that amendment. The suspect is not in custody for purposes of Miranda, 16 3 and the evidence gained through a consent search is not compelled and often is not testimonial. 16 4 Nevertheless, when police approach a citizen in a manner that they know will make the citizen feel restrained, they create a situation in which the citizen no doubt feels the need to take some action to quell the suspicion aroused in order to continue on his or her way. Frequently, the suspect will consent to a search or otherwise provide incriminating evidence. 16 5 It seems incorrect to say such conduct does not implicate constitutional protections and therefore will not be subject to scrutiny by the courts.
Another possible alternative to the current approach is to focus 164 Use of physical evidence acquired during a search does not implicate the fifth amendment. Schmerber v. California, 384 U.S. 757 (1966) .
165 See Greenberg, supra note 17, at 75 (noting that initial non:seizure encounter with citizen only has enforcement utility if agents eventually achieve a more extensive intrusion).
on the purpose of the encounter. If the officer approaches the individual to investigate that individual's involvement in criminal activity, the encounter would be deemed a seizure from the start. Such a test has gained little support. However, the MODEL CODE OF PRE-ARRAIGNMENT PROCEDURE does recognize the distinction between police-citizen encounters and police-suspect encounters.' 66 It includes special provisions for questioning suspects as opposed to seeking cooperation from citizens and requires warnings to suspects that no legal obligation exists to respond to questioning. 6 7 Although courts understandably may be reluctant to require warnings outside the Miranda context, 68 a seizure test that focuses on the purposes of the police in initiating encounters with citizens can provide some protection to citizens in police-citizen encounters in which the police are seeking incriminating evidence from the citizen. Such a standard has been adopted in California. 69 This standard provides needed protection in an area not presently scrutinized under the Mendelhall-Royer test, is more workable, and leads to more consistent results than that test.
In In re Tony C.,170 the California Supreme Court held that fourth amendment rights are implicated whenever an individual is 166 See MODEL CODE OF PRE-ARRAIGNMENT PROCEDURE § § 110.1(1)-(2). Subsection (1) provides that officers "may, subject to the provisions of this Code... request any person to furnish information or otherwise cooperate in the investigation or prevention of crime" without informing the individual of their right to refuse to cooperate. Subsection (2), however, requires that if an "officer, acting pursuant to this Section, suspects or has reasonable cause to suspect that a person may have committed a crime, he shall... take such steps as are reasonable under the circumstances to make clear that no legal obligation exists to respond to the questioning." The commentary to Section 110.1 explains this distinction. The commentary points out that while the explicit authorization to the police to seek cooperation is a recognition that "the moral and instinctive pressures to cooperate are in general sound and may be relied on by the police," restrictions are nevertheless appropriate where "police conduct ... conflicts with particular rights-such as the privilege against self-incrimination." Thus, subsection (2) places restrictions on an officer's ability to seek cooperation from a suspect. BothJustice Stewart in Mendenhall and Professor LaFave cite the MODEL CODE and Commentary to support applying the "non-seizure" category to instances of officers approaching suspects. This seems misleading in light of the Code's explicit limitation on such conduct in Section 110.1(2).
167 MODEL CODE OF PRE-ARRAIGNMENT PROCEDURE § 110.1(2). 168 See Dix, supra note 7, at 928 (discussing applicability of Miranda to brief encounters); Greenberg, supra note 135, at 76 (suggesting warnings as alternative test for seizure determination); Williamson, supra note 12, at 801 (explaining Miranda not applicable but warning of freedom to leave not inconsistent with Miranda and could bejustified by need to clarify encounters). Some courts find the absence of warnings crucial in making the seizure determination, and some police officers apparently now provide appropriate warnings as a routine matter. 
170.1d.
stopped or detained because the officer suspects the individual may be personally involved in some criminal activity, but not when the officer acts for other proper reasons.' 7 ' Professor LaFave criticizes this test as being "certainly [in] error to the extent that it would remove the protections of the fourth amendment from those who do not happen to be suspected of criminal activity."' 17 2 Even if such a result is intended by the Tony C. decision, it is not the necessary result of using such a standard. That the Tony C. test is by definition limited to encounters with those suspected of criminal activity does not mean that citizens involved in other types of police encounters are without fourth amendment protection. Rather, it simply means the line may be drawn at a different point in those encounters. When a police officer approaches a citizen and asks questions as part of the officer's "community caretaking function," to seek the citizen's cooperation, or for reasons other than suspicion that the citizen is involved in a crime, the fourth amendment will not be implicated until a seizure occurs as defined by either the MendenhallRoyer standard or some other standard based on what actions are appropriate in such a situation.' 7 3 However, if the officer suspects the individual approached of involvement in criminal activity, the fourth amendment will be implicated immediately. Such a two-test scenario is both practical and logical. App. 1980) , the police received a report of a shooting outside a home and encountered two individuals when they arrived at the scene. Simply approaching those individuals would not be a seizure because the officers have no reason to believe those individuals are involved in the crime. However, the individuals are not without fourth amendment protections. Certainly if the officers detain them by ordering them to remain or drawing their weapons, or if they frisk the individuals, fourth amendment activity has occurred requiring objective justification. Courts may also develop standards under which a seizure occurs at an earlier point, when the officers develop suspicions that the individual is the perpetrator of the crime, or perhaps, only if those suspicions are communicated to the individual. In any event, simply using the purpose of the stop test suggested by Tony C. for encounters with suspects does not necessarily require stripping non-suspects of all fourth amendment protection as Professor LaFave suggests. whether a police-citizen encounter with a nonsuspect constitutes a seizure will not arise frequently. As Professor LaFave points out, if the person stopped is merely a potential witness, it is unlikely that the person "will have the occasion or desire to challenge this action unless something incriminating that person occurs as a consequence of the stop.' 75 Of course, there is some danger that the police will attempt to use the "community caretaking function" as a pretext for the stop of a suspect to take advantage of the more relaxed seizure standard for such encounters.' 7 6 Courts will have to be somewhat vigilant in this area, 17 7 and there may be some difficult cases. However, given the simplicity of the inquiry-whether the person was approached because they were suspected of criminal activity or for some other legitimate reason-the issue should be much less difficult than the current determination of whether a seizure has occurred. In most of the difficult seizure cases to date, the purpose for which the officers approached the individuals was apparent: 7 8 to investigate the individual's involvement in criminal activity.
The distinction between the two types of cases is also logical. A test based on the purpose of the police in initiating an encounter recognizes the wholly different character of police-suspect encounters, resulting in large part from the self-incrimination implications of those encounters. 79 Moreover, it provides more consistent results and strikes a more appropriate balance between fourth amendment protections and the need to fight crime. 8 Unfortunately, in creating the Mendenhall-Royer test, the Supreme Court ignored the wide variety of purposes for which encounters are initiated by police. Instead, the Court distinguished the encounters solely on the basis of whether a reasonable person would feel free to end the encounter. Thus, the Court treated identically individuals whom police approach for the purpose of discovering whether that individual is involved in criminal activity and individuals to whom police desire to speak for other, innocuous reasons. 1 8 3 The Court simply ignored the fifth amendment implications of police activity for the former purpose. As a result, police officers are permitted to approach citizens without any objective justification and, by using the inherent coerciveness of their authority, convince them that they are not free to leave and that the best course is to incriminate themselves by confessing or consenting to a search, provided the officers do not act in a fashion that triggers the reasonable person test.
In part, the willingness of the Court to permit officers to take advantage of the inherent coerciveness of their authority in these "nonseizure" scenarios is a manifestation of the increased value the present Court places on confessions, and the increased recognition it gives to the desirability of citizen cooperation with police officers. 1 8 4 The flaw in this elevation of citizen cooperation is the fail-181 Terry v. Ohio, 392 U.S. at 19 n.16. Justice White also observed in his concurrence in Terry that "there is nothing in the Constitution which prevents a policeman from addressing questions to anyone on the streets." Id. at 34. Justice Harlan, in his concurrence, likewise observed that police officers have "the liberty, (again possessed by every citizen) to address questions to other persons, for ordinarily the person addressed has an equal right to ignore his interrogator and walk away." Id. at 32-33.
182 Id. at 13. 183 The court in In re Tony C. observed:
Such reasons are obviously too many and too varied to recite, but they may be grouped in at least two general categories: (1) the officer may wish to question the person not as a suspect but merely as a witness to a crime, or (2) the officer may be engaged in one of "those innumerable miscellaneous tasks which society calls upon the police to do which have nothing to do with detection of crime" . . . such as giving aid to persons in distress, mediating domestic quarrels, assisting the elderly or disabled, furnishing traffic advice or directions, and generally preserving the peace and protecting persons from harm or annoyance. 21 Cal. 3d at 895, 582 P.2d at 961, 148 Cal. Rptr. at 370.
184 In Miranda, although recognizing the obligation of citzens to cooperate with po-ure to distinguish between the citizen's duty to cooperate with police in their attempts to serve and protect the community and apprehend other individuals suspected of criminal activity and the citizen's duty to cooperate in implicating themselves in criminal activity. 185 There is no duty in the latter case.' of these encounters suggests the need for warnings, 190 this is a step the Supreme Court is certainly unwilling to take, and state courts may be similarly hesitant. Requiring a series of different warnings for different situations may ask too much of law enforcement officials and place added pressure on the exclusionary rule. On the other hand, completely foregoing scrutiny of these encounters-the result in many cases under the Mendenhall-Royer test-swings the pendulum too far in the other direction. Adoption of a seizure standard that focuses on the purpose for which police initiate the encounter provides an alternative means to accomplish needed judicial scrutiny of these encounters. 1 9 ' Quite simply, whenever a police officer initiates an encounter with a citizen because the officer suspects the citizen may be personally involved in criminal activity, the fourth amendment rights of that citizen are implicated and the officer's actions require objective justificationreasonable suspicion. Conversely, if the officer initiates the encounter for some other purpose, because the citizen is a witness, or as part of "those innumerable miscellaneous tasks which society calls upon the police to do which have nothing to do with the detection of crime," 1 9 2 the contact itself will not trigger fourth amendment protections, although additional acts by the officer may.' 9 3 Such a standard recognizes the important distinction between the different types of police-citizen encounters, more properly balances the competing interests of the individual and the state, and provides a more workable standard.
This distinction seems to be at the heart of the analysis offered by the late Judge Swygert of the Seventh Circuit in a series of seizure cases. In United States v. Berryman,1 9 4 police approached a drug courier suspect at Logan Airport, questioned him, and eventually obtained his consent to search his suitcase and a package inside the suitcase. When the officers found cocaine, they arrested the de-fendant. Judge Swygert, writing the majority panel opinion, concluded that a seizure had occurred during the questioning of the defendant. Judge Swygert noted that in his view the seizure determination should not be made in a vacuum, limited to the physical circumstances of the encounter and independent of the reason for the officers' approach, because doing so provided the police with virtually unfettered discretion in making arbitrary and discriminatory stops. 195 Judge Swygert carefully noted that such an analysis was not inconsistent with the Supreme Court's admonition that "not all personal intercourse between citizens and police officers involves seizures of the persons." 19 6 He pointed out that asking for directions, questioning potential witnesses, and similar activities by the police will likely invoke no fourth amendment concerns. The reason for this, Judge Swygert reasoned:
is not that "law does not concern itself with trifles;" it is because these situations, unlike inherently confrontational ones, do not pose any risk of arbitrary or abusive exercise of discretion. But whenever an officer identifies himself as a drug enforcement agent and singles out an individual for questioning, the implication of suspicion and the potential for abuse are clear.
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Thus, in such situations a seizure has occurred. Finally, Judge Swygert was careful to explain that this does not mean that in such situations the police action may not be justified by an appropriate level of suspicion, or that the level of suspicion must be the same as that necessary for other types of seizures. That would represent a strict categorization of police conduct into a single discreet category, an approach rejected by the Supreme Court in Terry. Instead, the interests involved must be balanced. But when the police have, or at least offer, no individualized suspicion, the government's main interest, in fact, is in avoiding arbitrariness.1 9 8 Although Berryntan was reversed' 99 and citation can be made to cases rejecting "per se condemnation of voluntary suspect questioning," 2 00 Judge Swygert's analysis seems to be consistent with those cases that advance the seizure determination to a point early in the police-citizen encounter. Those courts seem unwilling to character- ize the encounter as "innocent" at the point when the confrontational aspects become clear and to treat the encounter the same as any other encounter. They appear to recognize that more than physical circumstances make up the seizure determination, although their "watershed points" are physical circumstances. Requiring objective justification for a larger category of police-citizen encounters is another way to provide protection against the arbitrary exercise of police authority.
A standard focusing on the purpose of the police-citizen encounter also avoids vastly different results in cases with similar facts-a concern of the Terry court itself. 20 7 Additionally, it should be easy to determine whether an officer approached a citizen in order to investigate that citizen's involvement in criminal activity, thus providing consistency in the decisions as to which encounters constitute seizures. This is so primarily because if the officer asserts that investigating the individual for involvement in criminal activity was not the officer's motivation, the officer will be required to provide an alternative explanation. 20 8 Although this may raise the issue of pretextual bases for approaching a suspect, such pretexts should not be difficult to identify. Reasons for contact with a citizen that would not trigger fourth amendment protections are very unlike a criminal investigation, and objective evidence of the existence of reasons for a non-investigatory stop should be available. 20 9 Of course, courts will still have to make the decision whether reasonable suspicion justifying a particular seizure was present. This determination creates the possibility of divergent results under similar factual settings. However, this is true even under the Mendenhall-Royer standard when a court finds a seizure. 210 At least a more easily applied seizure test eliminates one pitfall in analyzing the legal effect of police contacts with citizens. Moreover, the existence of reasonable suspicion is easier to determine than whether a reasonable person would feel free to leave because it depends only on the actions of the suspect. The Mendenhall-Royer test requires courts to balance a variety of factors that focus on the behavior of both the suspect and the officer: whether the suspect was walking or sitting; whether the suspect expressed a desire to leave; whether identification was requested and how quickly it was returned; whether the suspect was moved to a different location and how far away it was; the tone of voice used by the officer; and the extent to which any mannerisms of the officer indicated a show of force.
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A standard based on the purpose of the contact also provides better guidance to the officer in the field. 2 12 The Mendenhall-Royer standard provides incentives to intercede at an early point and not to think carefully about the decision to do so because no objective 208 See In re Tony C., 21 Cal. 3d at 896 n.3, 582 P.2d at 961 n.3, 148 Cal. Rptr. at 370 n.3.
209 Of course, the issue of police manipulation of facts to create such reasons is a possibility. However, the possibility of police manipulation of facts is present regardless of the test used. It is not, as Professor LaFave suggests, unique to a test based on the subjective intentions of the officer. See supra notes 152-54 and accompanying text. 210 In fact, to the extent courts characterize the encounters as non-seizures and decline to make the reasonable suspicion determination, development of precedent regarding what constitutes reasonable suspicion will be frustrated. justification is required if the officer can avoid conduct that constitutes a seizure. However, this increases the possibility of a misstep by the officer resulting in the loss of evidence. If the officer's mannerisms unknowingly create a show of authority 2 13 or if the officer retains the citizen's identification too long, the encounter could be classified as a seizure and, because the officer interceded at an early point, reasonable suspicion to justify the seizure will not be present. Under the proposed standard, because the officer knows the purpose of the contact, he or she will also know objective justification is required and will refrain from acting until such justification is present.
2 14 The danger of a misstep by the officer that converts the contact into a seizure is substantial under the Mendenhall-Royer test due to the artificiality of that test. Because the decision as to whether a reasonable person would feel free to leave bears little relationship to whether the average citizen in fact would feel free to leave, knowledge of court precedents rather than common sense must guide the officers.
Finally, a standard based on the purpose of the contact eliminates the fiction now used to determine the fourth amendment rights of citizens. 21 5 The result is more consistent treatment of citizens. Under such a standard, all individuals with whom police officers initiate an encounter for the purpose of investigating that individual's involvement in criminal activity will be required to submit to the intrusion because their actions have provided the police with objectively justifiable reasons to so intrude. Individuals will no longer be required to submit simply because police had a "hunch" and the court was willing to let them exploit the inherent coerciveness of their authority.
There are, of course, reasons why a court may be unwilling to adopt such a test. To some extent, it may be reminiscent of the focus test, whereby certain protections were obtained by a suspect when police developed a certain level of suspicion about that suspect. 2 16 That test was discarded, in part, because of obvious line 213 Perhaps by force of habit the officer places his or her hand on a service revolver, a fact some courts seem willing to consider important. 214 This does not mean the officer must simply refrain from acting entirely and let the suspect go free. The officer can continue surveillance or take other steps not implicating the fourth amendment in order to develop reasonable suspicion that would justify a stop. 215 See Burkoff, "Pretext Search Doctrine," supra note 177, at 549 ("Not only is fourth amendment doctrine threatened, the whole fabric of law is threatened, when the law permits-even encourages-the state to legitimize its otherwise unconstitutional acquisition of evidence on the basis of a lie."). unwilling to discard years of precedent despite its lack of clarity, and may be reluctant to make what is perceived to be a change in a seminal case such as Terry. At least a partial answer is that it is the Mendenhall-Royer test that is not true to the Court's opinion in Terry.
23
The line for what constituted a seizure drawn by the Court in Terry was that "whenever a police officer accosts an individual and restrains his freedom to walk away, he has seized' that person." 224 Moreover, the Terry Court recognized that the restraint could be accomplished not only by physical force but also by a show of authority.
2 25 In Mendenhall, Justice Stewart converted the detention test of Terry to the "reasonable person" test. That an individual can in fact be restrained-accosted by an officer who has no intention of letting them leave-but not seized for fourth amendment purposes demonstrates that the Mendenhall-Royer test is underinclusive as a trigger for fourth amendment protections.
Even if the proposed test is viewed as overinclusive in that it will classify as seizures cases in which an officer approaches an individual to investigate that individual's involvement in criminal activity but would let the individual decline and walk away, and the individual truly feels free to do so, the test is justified by the experience with Mendenhall-Royer. 226 Of course, a bright line rule drawn in 223 See Greenberg, supra note 17, at 68; Note, "Reformulating Seizures" supra note 17, at 1496. 224 Terry, 392 U.S. at 16. 225 Id. at 19 n.16. 226 As Professor LaFave has stated: Fourth Amendment doctrine, given force and effect by the exclusionary rule, is primarily intended to regulate the police in their day-to-day activities and thus ought to be expressed in terms that are readily applicable by the police in the context of the law enforcement activities in which they are necessarily engaged. A highly sophisticated set of rules, qualified by all sorts of ifs, ands, and buts and requiring the drawing of subtle nuances and hairline distinctions, may be the sort of heady stuff upon which the facile minds of lawyers and judges eagerly feed, but they may be "literally impossible of application by the officer in the field."
If the rules are impossible of application by the police, the result may be the sustaining of motions to suppress on Fourth Amendment grounds with some regularity, but this can hardly be taken as proof that "the people" are "secure in their persons, houses, papers, and effects, against unreasonable searches and seizures." Rather, that security can only be realized if the police are acting under a set of rules which, in most instances, makes it possible to reach a correct determination beforehand as to whether an invasion of privacy is justified in the interest of law enforcement. In short, "the understandable temptation to be responsive to every relevant shading of every relevant variation of every relevant complexity" must be resisted or else the result may be "a fourth amendment with all of the character and consistency of a Rorschach blot." LaFave, " 'Case by Case Adjudication' Versus 'Standardized Procedures': The Robinson Dilemma," 1974 Sup. CT. REV. 127, 141-42 (1974) .
The cases discussed in Section IIIB supra demonstrate that the difficulty in applying the Mendenhall-Royer test has resulted in a fourth amendment with all the character and consistency of a Rorschach blot on the issue of when an officer has seized a citizen.
favor of suspects risks being labeled a prophylactic rule and being criticized as not being a true gauge of when unconstitutional behavior has occurred. In Professor LaFave's terminology, 22 7 it arguably is like telling the police they cannot go beyond mile seven, but placing the seven mile signpost at mile six to make sure the police do not exceed the true seven mile mark. In the case of the "purpose of the stop" test suggested here, however, this situation does not exist. Rather, the bright line rule is an attempt to place the seven mile signpost precisely at mile seven. At present, that signpost is at mile eight. Police are told they cannot "seize" an individual without reasonable suspicion, but the standard for when a seizure occurs-when a reasonable person would not feel free to walk away-is applied in an artificial fashion that permits police to go beyond the point at which a reasonable person in fact would no longer feel free to walk away. In virtually every case, that point is when the officer approaches the individual and initiates the encounter. Thus, the purpose of the stop test more accurately identifies when a seizure has occurred. The test is much less overinclusive than Mendenhall-Royer is underinclusive and, thus, errs on the side of providing protection for citizens' rights. Moreover, although some may argue that the proposed test is overinclusive and fails to strike the appropriate balance between the interests of the citizens and the state, it must be remembered that police encounters with suspects are not being eliminated or found per se unlawful under the proposed standard. Rather, all that is required is objective justification for the intrusion on a citizen's liberty.
VI. CONCLUSION
At a time when legal fictions are viewed skeptically, it is curious that one of the most cherished rights of citizens is being determined by a legal fiction. Hopefully, as state courts increasingly provide greater protections for their citizens than that provided by the United States Supreme Court, 2 28 those courts will look carefully at
